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A. Issues:

Adoption by the Board of Supervisors (the Board) of proposed amendments to Chapter 101 (Subdivision Ordinance) of The Code of the County of Fairfax, Virginia.  The proposed amendments address issues related to the creation of shared utility easements and review times for subdivision plats and plans.

B. Recommended Action:

Staff recommends the Board adopt the proposed amendments.

C. Timing:

Board of Supervisors authorization to advertise – May 10, 2004

Planning Commission Public Hearing – June 3, 2004, at 8:15 p.m.

Board of Supervisors Public Hearing – June 21, 2004, at 4:00 p.m.

Effective Date – July 1, 2004, at 12:01 a.m.

D. Source:

Department of Public Works and Environmental Services (DPWES)

E. Coordination:

The proposed amendments have been prepared by DPWES and coordinated with the Office of the County Attorney.

F. Background and Summary of Proposed Amendments:

1. Shared Utility Easements.

The proposed amendments implement changes to § 15.2-2241 of the Code of Virginia found in Chapter 952 of the 2004 Virginia Acts of Assembly (attached) regarding the provision of shared utility easements.  The changes to § 15.2-2241 mandate that local subdivision ordinances include provisions for the conveyance of common or shared easements to franchised cable television operators furnishing cable television and public service corporations furnishing cable television, gas, telephone and electric service to proposed subdivisions and that the easements be conveyed by reference on the final plat to a declaration of the terms and conditions of such common easements recorded in local land records.  Previously, shared utility easements were an optional provision of subdivision ordinances.

A shared utility easement is an easement that is granted by the developer (property owner) to participating utilities in common for the installation and maintenance of facilities in accordance with a set of terms and conditions agreed to by the parties involved and recorded in the land records.  The declaration of terms and conditions is commonly referred to as an easement agreement.  Typical easement agreements prohibit the property owner from placing any structures or planting trees and shrubs within the easement that might interfere with the construction or maintenance of the utilities installed in the easement.  Each parties’ interest in the recorded easement may be conveyed to another party who is bound by the original terms and conditions of the easement agreement.  The developer’s interest conveys with the land to the individual homeowners and the homeowners association who are bound by the restrictions of the easement agreement.

The use of shared utility easements is intended to minimize the disturbed area for utility construction possibly resulting in additional tree save, facilitate utility coordination during project design and construction, reduce the utility companies’ costs for construction and restoration of disturbed areas through use of a shared trench, and reduce costs for securing and recording easements.  However, the use of shared utility easements is not without problems and the benefits are not often fully realized.  The enabling legislation in § 15.2-2241 does not include a requirement that the utility companies locate their facilities in the shared easement.  Further, the utility companies operate under rules and regulations established by the State Corporation Commission and cannot be required to locate their facilities in the shared easement.  A shared easement that is established but not utilized by the private utility companies would needlessly encumber the land even though the utilities are actually located elsewhere.  The size of the shared utility easement may be incompatible with the design and layout of planned development zoning districts that do not have minimum yard requirements.    Except for public utilities such as water and sanitary sewer that are constructed by the developer, other utilities are constructed by contractors working directly for the utility companies and their locations typically are not determined during the project’s design phase.  Finally, due to the coordination of several utility installations during the project design phase, the developer may incur added costs or delays.

There have been discussions periodically over the last ten years to utilize shared utility easements in Fairfax County facilitated by the County’s Tree Preservation Task Force (TPTF) and the Engineers and Surveyors Institute (ESI).  On March 9, 1998, a public hearing was held on a proposed amendment to Section 2-0403.1 of the Public Facilities Manual (PFM) to require that the general location of a shared utility corridor be shown on plans.  At the public hearing, the Board remanded the proposed amendments on utility corridor locations to the staff for coordination with the Engineering Standards Review Committee and the TPTF.  Further discussions were not successful in resolving the outstanding issues, and efforts to implement shared utility easements stopped in 1999.  The 1999 Tree Preservation Task Force Final Report to the Board of Supervisors, September 13, 1999 (pages 16-18 attached), listed among others the following reasons for the private utility companies’ reluctance to use shared easements:

· The private utility companies prefer to route their services after construction has been started to best determine the most cost effective locations for construction and maintenance of their facilities including minimum cover and separation between lines.

· Field conditions may dictate alternative routes for the utilities other than that shown for the shared easement locations because of underground rock that wasn’t anticipated and would make construction of facilities in the shared easement cost prohibitive.

· There was a common concern that insufficient lateral space was allowed in the proposed standard shared easement for operation of maintenance equipment to repair the service lines.

Given the above concerns and the prior history of shared utility easements, implementation will be problematic and will proceed in phases.  The first phase will include the amendments to the Subdivision Ordinance to bring the County into compliance with § 15.2-2241 of the Code of Virginia by the effective date of July 1, 2004.  The second phase will involve coordination with the utility companies and the industry to finalize the language of the declaration of terms and conditions.  It should be noted that implementation of shared utility easements is contingent on the easement agreement being signed and recorded and that the utility companies are not obligated to participate.  In the event that all parties cannot reach consensus on the terms and conditions of the easement agreement by July 1, 2004, the Subdivision Ordinance provisions will not be operative until such time as the easement agreement has been recorded.  In the event that one or more of the utility companies advise staff that they do not desire to participate in the shared utility easement at all, an agreement will be developed with the remaining utility companies.  At the time the easement agreement is recorded, DPWES will issue a Letter to Industry with interim guidance to be used until the PFM can be amended.  The third and final phase will be to amend the PFM as needed based on the agreed upon size and preferred locations of the easements.  Because a number of issues remain to be resolved, the proposed Subdivision Ordinance amendments are designed for maximum flexibility.

The proposed amendments include the following provisions:

· Shared utility easements will be provided for all proposed subdivisions except for the minor adjustment of property lines.

· The requirement to provide a shared utility easement may be waived where releases are obtained from all of the utility companies.

· The shared utility easement will be conveyed on the final subdivision plat to all participating utilities by reference to a previously recorded declaration of terms and conditions for the easement.  As a result, participating utility companies will not need to sign the deed of subdivision for each subdivision created.

· The width of the easement will be based on the number and types of utilities that have signed the shared easement agreement as of the date of submission of the final subdivision plat. The easement is anticipated to be approximately 15-20 feet in width if gas service is provided and 8-10 feet in width if gas service is not provided.  It is also anticipated that the easement will be located generally parallel to the right-of-way for detached single-family developments and to the rear of the units for townhouse developments.  The width and location of the easement will be specified by later amendments to the PFM.

· Notification of the participating utility companies that a construction plan or a final subdivision plat only, when a construction plan is not required, has been submitted.  Utility companies will have 30 days in which to review the plan or plat and advise the County and the developer of their intent to provide service to the subdivision and if they will be installing facilities in the common easement or are requesting to reserve use of the easement for installation of future facilities. 
2. Allowable Review Times for Subdivision Plats and Plans.
The proposed amendments implement changes to § 15.2-2259 of the Code of Virginia found in Chapter 716 of the 2003 Virginia Acts of the Assembly (attached) regarding maximum allowable review times for plats.  The change to § 15.2-2259 requires that any plat or plan that has been previously disapproved be acted upon within 45 days of its resubmission.
I.
Attached Documents:
Chapter 952 of the 2004 Virginia Acts of Assembly

Chapter 716 of the 2003 Virginia Acts of Assembly

1999 Tree Preservation Task Force Final Report to the Board of Supervisors, September 13, 1999 (pages 16-18)
Proposed amendments to Chapter 101 (Subdivision Ordinance) of The Code of the County of Fairfax, Virginia

Amend the Subdivision Ordinance by adding a new paragraph (24) to Section 101-2-2.  (Minimum requirements.) to read as follows:


(24)  Shared Utility Easements.

(A)  Unless waived, common or shared easements shall be provided for conveyance to franchised cable television operators furnishing cable television and public service corporations furnishing cable television, gas, telephone and electric service to the proposed subdivision.  A minor adjustment of property lines as defined in § 101-4-1 is not subject to the above requirement.  Such easements, the location and size of which shall be adequate for use by public service corporations and franchised cable television operators, which may be expected to occupy them, shall be conveyed by reference on the final plat to a declaration of the terms and conditions of such common easements recorded in the land records of Fairfax County.  The size of the easement shall be based on the number and types of public service corporations and franchised cable television operators that have signed the declaration of terms and conditions of such common easements recorded in the land records of Fairfax County at the time of submission of the final plat.  The requirement may be waived where a release has been executed by all of the public service corporations or franchised cable television operators stating that: facilities are already installed except for individual service connections; or, service will not be provided to the proposed subdivision; or, facilities will not be installed in the common easement; and, the public service corporations or franchised cable television operators do not request to reserve use of the easement for installation of future facilities.  The original executed releases shall be submitted to the Director on a standard form available from the Director.

(B)  In addition to the notice requirement of Section 101-2-1, any person who submits a construction plan or a final subdivision plat only, when a construction plan is not required, that is subject to the above requirement shall send a written notice and a copy of such plan or plat to the owners of all public service corporations and franchised cable television operators that have signed the declaration of the terms and conditions of such common easements recorded in the land records of Fairfax County.  The notice shall request that the owners review the plat or plan and advise the County Office identified in the notice and the person submitting the plat or plan of their intent to provide service to the subdivision and if they will be installing facilities in the common easement or are requesting to reserve use of the easement for installation of future facilities.

(C)  All written notice required by this paragraph shall include the tax map reference number, the street address of the parcel, the preliminary subdivision plat, final subdivision plat, or construction plan name and County identification number and shall state that: (1) Changes and corrections to the final subdivision plat or construction plan may occur prior to approval; (2) persons wishing to be notified of the approval of the final subdivision plat or construction plan should submit a written request to that effect to the County Office identified in the notice; (3) the address and telephone number of the County Office where a copy of the final subdivision plat or construction plan may be reviewed; (4) the size of the common easement will be based on the number of public service corporations and franchised cable television operators that have signed the declaration of terms and conditions of such common easements recorded in the land records of Fairfax County at the time of submission of the final plat and the types of facilities that are proposed to be located in the easement; (5) space will be included in the easement for their use and the common easement will be conveyed to them on the plat unless they sign a release indicating that they will not be providing service to the subdivision or will not be placing facilities in the common easement and do not request to reserve use of the easement for installation of future facilities.  (6) the final subdivision plat or construction plan is subject to approval after the expiration of thirty (30) days after the postmark date of the notice unless releases or letters of intent are received from all public service corporations and franchised cable television operators required to be notified; and (7) if releases or letters of intent are received from all public service corporations and franchised cable television operators required to be notified, the final subdivision plat or construction plan may be approved sooner than thirty (30) days after the postmark date of the notice. 

(D)  Such plan or plat and notice shall be sent by certified mail, return receipt requested, postmarked no later than five (5) days after the initial submission of the plan or plat to the Director, to the owner's current registered agent on file with the State Corporation Commission.  A copy of the notice and plan or plat with the corresponding postmarked white receipt shall be submitted to the Director and no plan or plat subject to this paragraph shall be approved within thirty (30) days following the postmark date on the white receipt for the certified mailing unless releases or letters of intent are received from all public service corporations and franchised cable television operators required to be notified.  If releases or letters of intent are received from all public service corporations and franchised cable television operators required to be notified, the plan or plat may be approved sooner than thirty (30) days after the postmark date on the white receipts for the certified mailings.

Amend Section 101-2-3 (Preliminary subdivision plats) paragraph (d)(2) to read as follows:

    (2)  Unless delayed by such a federal or State review, the a preliminary plats shall be acted upon within sixty (60) days, except under abnormal circumstances, from receipt thereof in the Office of the Director.  Any preliminary plat that has been previously disapproved and has been modified and corrected to address all deficiencies shall be acted upon within forty-five (45) days, except under abnormal circumstances, from receipt thereof in the Office of the Director.  The Director shall thoroughly review the plat and make a good faith effort to identify all deficiencies, if any, with the initial submission.  If the preliminary plat is disapproved, the reason or reasons for such disapproval shall be shown on the plat or in a separate document.  The reasons for disapproval shall identify all deficiencies in the plat which cause the disapproval by reference to specific duly adopted ordinances, regulations, or policies and shall generally identify such modifications or corrections as will permit approval of the plat.

Amend Section 101-2-4 (Construction plan.) paragraph(d) to read as follows:

  (d)  Approval.   The Construction Plan shall be acted upon within sixty (60) days, except under abnormal circumstances, from receipt thereof in the Office of the Director.  Any construction plan that has been previously disapproved and has been modified and corrected to address all deficiencies shall be acted upon within forty-five (45) days, except under abnormal circumstances, from receipt thereof in the Office of the Director.  The Director shall thoroughly review the construction plan and make a good faith effort to identify all deficiencies, if any, with the initial submission. , and if If the construction plan is disapproved, the reason or reasons for such disapproval shall be shown on the plan or in a separate document.  The reasons for disapproval shall identify all deficiencies in the plan which cause the disapproval by reference to specific duly adopted ordinances, regulations, or policies, and shall generally identify such modifications or corrections as will permit approval of the plan.

Amend Section 101-2-5 (Final subdivision plat.) paragraph (c)(6) to read as follows:

    (6)  The accurate location and dimensions by bearings and distances with all curve data of all lot and street lines, center lines of streets, center lines of all easements, boundary lines of all parks, school sites or other public areas; the house number and area of all single-family dwelling building sites; all existing and platted streets, their names, numbers and width (if definable); existing and proposed utility easements; and, the deed book and page number of a declaration of the terms and conditions recorded in the land records of Fairfax County for any common or shared easement shown on the plat.  Names of owners or lot and subdivision names, accurate location of their property lines, both within the boundaries of the subdivision and adjoining such boundaries.

Amend Section 101-2-5 (Final subdivision plat.) paragraph (d)(1) to read as follows:

(d)  Approval.

    (1)   Final plats shall be acted upon within sixty (60) days, except under abnormal circumstances, from receipt thereof in the Office of the Director.  Any final plat that has been previously disapproved and has been modified and corrected to address all deficiencies shall be acted upon within forty-five (45) days, except under abnormal circumstances, from receipt thereof in the Office of the Director. The Director shall thoroughly review the final plat and make a good faith effort to identify all deficiencies, if any, with the initial submission.  If the final plat is disapproved, the reason or reasons for such disapproval shall be shown on the plat or in a separate document.  The reasons for disapproval shall identify all deficiencies in the plat which cause the disapproval by reference to specific duly adopted ordinances, regulations, or policies, and shall generally identify such modifications or corrections as will permit approval of the plat.  Final plats shall be approved for the Board of Supervisors, by the Director, and such action shall be evidenced thereon by his signature; provided, 

 (A)  Such plats are in satisfactory accordance with a proffered generalized development plan, proffered or approved final development plan, or approved special exception plat for a cluster subdivision or waiver of the minimum lot size requirements, which plan or plat is certified by a professional engineer, architect, landscape architect or land surveyor authorized to practice as such by the State or an approved preliminary plat and the provisions of this Chapter and, as such have been recommended for approval to the Director, which action shall be evidenced on the copies by appropriate signatures and such plats have been approved by the Director of Health Services or his agent which action shall be evidenced on the copies by his signature; and

 (B)  All physical improvements required by the provisions of this Chapter for the subdivision so platted shall have been installed therein, and approved for conformance with the construction plans and specifications therefor, such construction plans and specifications having been submitted and approved prior to the commencement of construction; except in lieu of actual installation of such physical improvements, there shall be executed by the subdivider and submitted with the final plat an agreement to construct such physical improvements in form and substance approved by the County, together with a bond with surety satisfactory to the County, in an amount sufficient for and conditioned upon the construction of such  physical improvements in form and substance as approved by the County in the amount of the estimated cost of the physical improvements as determined by the Director.  Such agreement and bond shall provide for completion of all work covered thereby within a time to be determined by the Director.  Failure of the subdivider to complete the required improvements within the specified time (including any extensions of time which are granted for good cause) shall be deemed to be a violation of this Ordinance and the Director shall withhold further permits or approvals until such violation is in the process of being corrected.  The adequacy, conditions and acceptability of any initial bond or bond extensions hereunder shall be determined by the Director or any official of the County as designated by resolution of the Board.  In any case where any such official has rejected any such agreement or bond, the subdivider shall have the right to have such determination made by the Board of Supervisors; and

 (C)  The subdivider has paid to the County the fees set forth in Section 101‑2‑10 (Fees).

